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UTAH APPELLATE COURT

IN THE SUPREME COURT OF THE STATE OF UTAH AUGB[)mM5

-——--000o00----

In re: Proposed Amendments to
Rules 8, 29A and 37A of the Case No. 20050679-SC
Utah Rules of Juvenile Procedure

ORDER
IT IS THEREBY ORDERED that the proposed amendments to Rules

8, 29A, and 37A of the Utah Rules fo Juvenile Procedure are
adopted and promulgated effective November 1, 2005.

FOR THE COURT:

30, 2005 %%7%%\

Date Christine M. Durham,
Chief Justice







STATE OF UTAH

OFFICE OF THE ATTORNEY GENERAL

MARK L. SHURTLEFF
ATTORNEY GENERAL

RAYMOND A. HINTZE KIRK TORGENSEN
Chief Deputy Chief Deputy

August 5, 2005

Chief Justice Christine M. Durham
Utah Supreme Court

450 S. State Street

PO Box 140210

Salt Lake City, UT 84111-0210

Re:  Proposed Amendments to URJP 8; URJP 29A; URJP 37A
Dear Chief Justice Durham:

On behalf of the Utah Rules of Juvenile Procedure Committee, I am enclosing the revised
versions of URJP 8, URJP 29A, and URJP 37A, which are now before the Court for your review
and final action. The committee did not receive any comments on the revised rules.

The Committee made a technical revision to Rule 8 to reflect that the Division of Youth
Corrections has been renamed the Division of Juvenile Justice Services. Rules 29A and 37A
underwent technical reformatting changes to bring them into stylistic conformity with other
portions of the URJP. In addition, the advisory committee notes were deleted from both Rule
29A and Rule 37A. The advisory committee notes referred to case law which has now changed
significantly in light of the United States Supreme Court’s decision in Crawford v. Washington.
The Committee removed the notes pending further study of whether Crawford will be found
applicable to civil juvenile court cases.

4 Please feel free to contact me if you have any questions or concerns regarding the revised
rules or the work of the Utah Rules of Juvenile Procedure Committee.

Tl A L Verdpea

Carol L.C. Verdoia
URIJP Committee Chair

cc: Matty Branch
‘)(atie Gregory

160 EasT 300 SouTH, SIXTH FLOOR * P.O. Box 140833 ¢ SALT LAKE CiTY, UtaH 84114-0833 * TEL: (801) 366-0250 * Fax: (801) 366-0333
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Draft: January 10, 2005

Rule 8. Rights of minor while in detention.

(a) A minor shall be advised of the right to telephone the minor's parent, guardian or
custodian and an attorney immediately after being admitted to a detention facility.

(b) A minor has a right to confer in private at any time with an attorney, cleric, parent,
guardian or custodian. After the initial visit, the minor may visit such persons at reasonably
established visiting hours, or at other times when special circumstances so warrant.

(c) No person other than a probation officer or a staff member of a detention facility shall be
permitted to interview a minor under 14 years of age held in the facility regarding an offense
chargeable against the minor without the minor's parent, guardian or custodian present, unless:

(c)(1) the parent, guardian or custodian has given written permission for the interview to be
held outside the presence of the minor’s parent, guardian, or custodian;

(c)(2) the parent, guardian or custodian had been advised of the minor's constitutional rights
as provided in Rule 26¢6)-and-(7)(a) and has knowingly and voluntarily waived such rights; and

(c)(3) the minor had been advised of the minor's constitutional rights as provided in Rule
26(6)-and-(H)(a) and has knowingly and voluntarily waived such rights.

(d) No person other than a probation officer or a staff member of a detention facility shall be
permitted to interview a minor 14 years of age or older in a detention facility regarding an
offense chargeable against the minor without the consent of the minor and the minor's parent,
guardian or custodian after first advising said minor of constitutional rights as described in Rule
26 and such rights having been knowingly and voluntarily waived by the minor.

(e) If the minor's parent, guardian or custodian is not available, the consent of the court shall
be obtained before interviewing a minor in a detention facility.

Advisory Committee Note

The limitation on interviews is intended to extend to interviews regarding the charges for
which the minor is being detained and any other charges under investigation.

This rule evolved from former rule 10 at a time when the court was responsible for admission
to detention. That responsibility now belongs to the Division of-¥euth-Cerreetions_Juvenile
Justice Services, which has established admission guidelines. Utah Administrative Rules R547-
13-1 et seq. This rule and former rule 10 balance the important rights of the minor with those of
the public. Because these provisions have historically been found in the juvenile court rules, they

have not yet been incorporated into any other rule or statute. Until the Legislature or the Division
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32  of ¥Youth-Cerrections-Juvenile Justice Services acts to restate these provisions, it is necessary that
33 they be stated here.
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Draft: December 16, 2004

Rule 29A. Visual recording of statement or testimony of child victim or witness of sexual or
physical abuse - Conditions of admissibility.

() In any delinquency proceeding or proceeding under Section 78-3a-602 or Section 78-
32-603 concemning a charge of child abuse or of a sexual offense against a child, the oral
statement of a victim or witness younger than 14 years of age may be recorded prior to the filing
of a petition, and upon motion and for good cause shown is admissible as evidence in any court
proceeding regarding the offense if all of the following conditions are met:

(@)—(a)(1) no attorney for either party is.in the child's presence when the statement is
recorded;

()(a)(2) the recording is visual and aural and is recorded on film or videotape or by other
electronic means;

€e)-(a)(3) the recording equipment is capable of making an accurate recording, the operator of
the equipment is competent, and the recording is accurate and has not been altered,

(d)-(a)(4) each voice in the recording is identified;

¢e)>-(a)(5) the person conducting the interview of the child in the recording is present at the
proceeding and is available to testify and be cross-examined by either party; v

5-(a)(6) the defendant and the defendant’s attorney are provided an opportunity to view the
recording before it is shown to the court;

(e)(a)(7) the court views the recording and determines that it is sufficiently reliable and
trustworthy and that the interest of justice will best be served by admission of the statement into
evidence; and

@)-(a)(8) the child is available to testify and to be cross-examined at trial, either in person or
as provided by Subsection—+2}-es—3)_(b) or (c), or the court determines that the child is
unavailable as a witness to testify at trial under the Utah Rules of Evidence. For purposes of this
subsection "unavailable" includes a determination, baséd on medical or psychological evidence
or expert testimony, that the child would suffer serious emotional or mental strain if required to
testify at trial.

@)-(b) In any proceeding concerning a charge of child abuse or of a sexual offense against a
child, the court may order, upon motion of the prosecution and for good cause shown, that the
testimony of any witness or victim younger than 14 years of age be taken in a room other than

the courtroom. All of the following conditions shall be observed:
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(a)(b)(1) Only the judge, attorneys for each party, persons necessary to operate equipment,
and a counselor or therapist whose presence contributes to the welfare and emotional well-being
of the child may be with the child during the testimony. The defendant may also be present
during the child's testimony unless the defendant consents to be hidden from the child's view, or
the court determines that the child will suffer serious emotional or mental strain if required to
testify in the defendant's presence, or that the child's testimony will be inherently unreliable if
required to testify in the defendant's presence. If the court makes that determination, or if the
defendant consents:

@-(b)(1)(A) the defendant may not be present during the child's testimony;

Gi)-(b)(1)(B) the court shall ensure that the child cannot hear or see the defendant;

Gi-(b)(1)(C) the court shall advise the child prior to testifying that the defendant is present
at the trial and may listen to the child's testimony;

G¥)-(b)(1)(D) the defendant shall be permitted to observe and hear the child's testimony, and
the court shall ensure that the defendant has a means of two-way telephonic communication with
defense counsel during the child's testimony; and

&A-(b)(1)(E) the conditions of a normal court proceeding shall be approximated as nearly as
possible.

)(b)(2) Only the judge and attorneys may question the child.

€e)-(b)(3) As much as possible, persons operating equipment shall be confined to an adjacent
room or behind a screen or mirror so the child cannot see or hear them.

B){c) In any case concerning a charge of child abuse or of a sexual offense against a child,
the court may order, upon motion of the prosecution and for good cause shown, that the
testimony of any witness or victim younger than 14 years of age be taken outside the courtroom
and be recorded. That testimony is admissible as evidence, for viewing in any court proceeding
regarding the charges if the provisions of Subsection 2)-(b) are observed, in addition to the
following provisions:

@)-(c)(1) the recording is both visual and aural and recorded on film or videotape or by other
electronic means;

)-(c)(2) the recording equipment is capable of making an accurate recording, the operator is
competent, and the recording is accurate and is not altered;

€e)(c)(3) each voice on the recording is identified; and
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(d)-(c)(4) each party is given an opportunity to view the recording before it is shown in the
courtroom.

(-(d) If the court orders that the testimony of a child be taken under Subsection-2)-er(3)
(b) or (c), the child may not be required to testify in court at any proceeding where the recorded

testimony is used.
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Rule 37A. Visual recording of statement or testimony of child in abuse, neglect and
dependency proceedings - Conditions of admissibility.

-(a) In any abuse, neglect and dependency proceedings, the oral statement of a child may
be recorded, and upon motion and for good cause shown is admissible as evidence in any court
proceeding regarding the petition if all of the following conditions are met:

¢a)(a)(1) no attorney for any party is in the child's presence when the statement is recorded;

()-(a)(2) the recording is visual and aural and is recorded on film or videotape or by other
electronic means;

e}(a)(3) the recording equipment is capable of making an accurate recording, the operator of
the equipment is competent, and the recording is accurate and has not been altered;

(d-(a)(4) each voice in the recording is identified;

¢e)-(a)(5) the person conducting the interview of the child in the recording is present at the
proceeding and is available to testify and be cross-examined by either party;

©-(a)(6) the parties and the parties’ attorneys are provided an opportunity to view the
recording before it is shown to the court;

()-(a)(7) the court views the recording and determines that it is sufficiently reliable and
trustworthy and that the interest of justice will best be served by admission of the statement into
evidence; and

@2)-(a)(8) the child is available to testify and to be cross-examined at trial, either in person or
as provided by Subsection—2)}-er—3)_(b) or (c), or the court determines that the child is
unavailable as a witness to testify at trial under the Utah Rules of Evidence. For purposes of this
subsection "unavailable" includes a determination, based on medical or lpsychological evidence
or expert testimony, that the child would suffer serious emotional or mental strain if required to
testify at trial.

)~(b) In any abuse, neglect and dependency proceedings, the court may order that the
testimony of any child may be taken in a room other than the courtroom. All of the following
conditions shall be observed:

(a)-(b)(1) Only the judge, attorneys for each party, persons necessary to operate equipment,
and a counselor or therapist whose presence contributes to the welfare and emotional well-being
of the child may be with the child during the testimony. The parties may also be present during

the child's testimony unless a party consents to be hidden from the child's view, or the court
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determines that the child will suffer serious emotional or mental strain if required to testify in the
party’s presence, or that the child's testimony will be unreliable if required to testify in the
party’s presence. If the court makes that determination, or if the party consents:

@-(b)(1)(A) the party may not be present during the child’s testimony;

GiX(b)(1)(B) the court shall ensure that the child cannot hear or see the party;

Gid-(b)(1)(C) the court shall advise the child prior to testifying that the party is present at the
trial and may listen to the child's testimony;

G¥-(b)(1)(D) the party shall be permitted to observe and hear the child's testimony, and the
court shall ensure that the party has a means of two-way telephonic communication with counsel
during the child's testimony;

1)(E) normal court procedures shall be approximated as nearly as possible;

)-(b)(2) Only the judge and attorneys may question the child unless otherwise approved by
the judge;

(e>-(b)(3) As much as possible, persons operating equipment shall be confined to an adjacent
room or behind a screen or mirror so the child cannot see or hear them.

@)(c) In any abuse, neglect and dependency proceedings, the court may order that the
testimony of any child be taken outside the courtroom and be recorded. That testimony is
admissible as evidence, for viewing in any court proceeding regarding the allegations if the
provisions of Subsection (2)-(b) are observed, in addition to the following provisions:

@)(c)(1) the recording is both visual and aural and recorded on film or videotape or by other
electronic means;

@)(c)(2) the recording equipment is capable of making an accurate recording, the operator is
competent, and the recording is accurate and is not altered,;

€e)}-(c)(3) each voice on the recording is identified; and

()-(c)(4) each party is given an opportunity to view the recording before it is shown in the
courtroom.

(4)-(d) If the court orders that the testimony of a child be taken under Subsection-2)-6¥-(3}
(b) or (), the child may not be required to testify in court at any proceeding where the recorded

testimony is used.




